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Petitioner filed hajira. 

Today was fixed for C/D. 

C/D received. Seen.  

Brief fact of the case as stated in the FIR is that on 12-

07-2022, the daughter of the informant was kidnapped by the 

accused Ashadul Haque and forced her for physical relationship 

against her will. 

Heard Ld. counsels. Perused the C/D and C.R.  

Ld. counsel for the petitioner has submitted that the 

accused is younger than the victim. The victim is major in age. 

She willfully went with the accused. 

On the other hand Ld. APP has submitted that there are 

sufficient materials in the C/D of having sexual intercourse with 

the victim by the accused. 

Considering the submissions and materials in the C/D, it 

appears that the fact that the accused is younger than the 

victim, does not discharge him from the offence. There is no law 

to the fact that, if the offender is younger than the victim, the 

offender can not be held guilty. 

It is further submitted that the victim is major in age. 

From the statement of the victim and the statement of the 

accused it is seen that the accused had eloped the victim and 

established physical relationship with the victim by telling her 

that the accused will marry her. But, later on the accused 

refused to marry the victim. The ld. counsel for the accused has 

submitted that, even if there was physical relationship between 

the accused and the victim, the victim was a consenting party to 

that. As such, no offence was committed by the accused. 
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Considering the submissions of ld. counsels and the 

materials on record it appears that, though the victim was a 

consenting party in this case, her consent was not free and 

voluntary. The materials on record have shown that the accused 

had sexual intercourse with the victim, with her consent, by 

fraudulently or dishonestly inducing her belief that he would 

marry her. Hence it can be construed as submission rather than 

consent. In legal sense, the word ‘consent’ generally 

implies free and voluntary consent and consent under 

misrepresentation and false inducement is not consent. 

Hence, in the light of the decision of our Hon’ble Gauhati 

High Court in Md. Jakir Ali Vs.The State of Assam: 

2007(3) GLT 497, I am of the opinion that there are materials 

in this case U/S. 376 of the IPC. 

Materials in the C/D as well as the statement of the 

witnesses including the own statement of the accused, shows 

the involvement of the accused in the offence. Hence, 

considering the nature and gravity of the offence as well as the 

conduct of the accused, the B.P. is rejected at this stage.  

       Send back the C/D. 

This Misc. Crl. (Bail) case is disposed of. 

 

 

 
Asstt.  Sessions Judge 
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